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In response to petitions fromseveral northeastern states
that alleged that nitrogen oxide emtted in neighboring states
was harming their local air quality, the Environmental Pro-
tecti on Agency promnul gated a rule that requires many NOx-
emtting facilities in several mdwestern and sout heastern
states to conformto enmission limts set by the EPA and to
participate in an em ssions trading program Numerous peti-
tioners challenge the rule as inconsistent with the Cean Air
Act, arbitrary and capricious, and technically deficient. W
uphol d nost aspects of the rule but remand several particu-
lars to the Agency for reconsideration

. BACKGROUND

On January 18, 2000, the Environnmental Protection Agency
("EPA") issued its final rule to control em ssions of nitrogen
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oxi de ("NOx") under section 126 of the Cean Air Act

("CAA"). 42 U S.C. s 7426. Under certain conditions, NOx
conbi nes wi th hydrocarbons in the atnosphere to create

ozone, conmmonly known as "snog." In the January rule, the
EPA made final its findings that stationary sources of NOx
em ssions in twelve upwind states and the District of Colum
bia contribute significantly to ozone nonattai nment in north-
eastern states. This finding triggers direct federal regulation
of stationary sources of NOx in the upwind states. The rule
further established a "cap and trade" systemfor NOx em s-
sions within each upwi nd jurisdiction. Covered sources mnust
obtain NOx em ssion allowances to cover their emn ssions,
adopt additional em ssion controls, or cease operations. Nu-
merous petitions for review chall enge various aspects of the
rule.

A Statutory Framework

Under the Clean Air Act, the EPA pronul gates national
anbient air quality standards ("NAAQS') for criteria air
pol I utants, including tropospheric ozone. See 42 U S.C
s 7409. The EPA then designates those areas of the United
States that fail to neet the various NAAQS. 42 U S. C
s 7407(d). States, in turn, are required to adopt state inple-
mentation plans ("SI Ps") providing for the attainnent of the
NAAQS. 42 U S.C. s 7410. The SIPs are submitted to the
EPA for approval, and may be revised at the EPA's insis-
tence if found to be inadequate to ensure nmai ntenance of the
NAAQS or public health. States that fail to conply with
these requirenments are subject to various sanctions and the
i nposition of a Federal Inplementation Plan ("FIP"). 42
U S C s 7509.

Much air pollution is a |local or regional problem Sone
pol I uti on, however, is caused or augnented by enissions from
other states. Emi ssions from"upw nd" regions may pollute
"downwi nd" regions. Several provisions of the CAA are
designed to address such transboundary air pollution. In
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particul ar, section 110(a)(2)(D)(i)(1) of the Act requires states
to prohibit emssions within the state in anounts that will
"contribute significantly to nonattainnent in, or interfere with
mai nt enance by, any other State" of the NAAQS. 42 U S.C

s 7410(a)(2)(Dy (i) (1)

CAA section 126 provides a mechani sm whereby downw nd
states may petition the EPA to directly regul ate upw nd
sources of pollution. Under section 126(b), 42 U S.C
s 7426(b), a downwind state "may petition the Adm nistrator
for a finding that any major source or group of stationary
sources enmits or would emit any air pollutant in violation" of
CAA section 110(a)(2)(D). Once the EPA nakes a section
126(b) finding, section 126(c) provides that:

it shall be a violation of this section and the applicable
i npl enentation plan in such State--

(1) for any major proposed new (or nodified) source

with respect to which a finding has been made under
subsection (b) of this section to be constructed or to
operate in violation [of this section or section 110], or

(2) for any mmjor existing source to operate nore than
three nonths after such finding has been nmade with
respect to it.

42 U . S.C. s 7426(c). The Administrator nmay all ow the con-

ti nued operation of existing sources beyond three nonths
provi ded such sources conply with em ssion limtations and
conpl i ance schedul es provided by the Adm nistrator which
"bring about conpliance ... as expeditiously as practicable,
but in no case later than three years after the date of such
finding." Id.

At issue in this case is the extent of the EPA's authority to
make findings and directly regulate sources in upwi nd states
under section 126, and whether the EPA' s section 126 rule
was arbitrary and capricious or contrary to |aw.
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B. The NOx SIP Call

In Cctober 1998, the EPA issued a final rule calling upon
twenty two statesl and the District of Colunbia to revise
their ozone SIPs to address interstate air pollution (aka
"interstate transport”). See Finding of Significant Contribu-
tion and Rul emaking for Certain States in the Ozone Trans-
port Assessment G oup Region for Purposes of Reducing
Regi onal Transport of (zone, 63 Fed. Reg. 57,356 (1998)

("NOx SIP Call"). Concluding that upwi nd states contribute
significantly to ozone nonattai nnent problens in downw nd
states, the EPA required each jurisdiction to promulgate a
new SIP to reduce NOx emissions. This "NOx SIP call"
required states to reduce NOx enissions by the anmount that
could be acconplished by em ssion controls capabl e of reduc-
ing em ssions at a cost of $2,000 or |less per ton. Under the
rule, revised SIPs were due by Septenber 30, 1999, and SIP
provi sions covering stationary sources had to be inpl enented
by May 1, 2003. Failure to submt an adequate NOx SIP by
the deadline would result in inplenmentation of a FIP by the

EPA. In other words, if the states do not submt a plan for
meeting their CAA obligations, the EPA will inpose one of its
own.

C. The Original Section 126 Rul e-Conditional Findings

In August 1997, eight states submtted petitions requesting
that the EPA find that stationary sources in upw nd states
contribute significantly to downw nd air pollution. Specifical-
ly, the petitioning states sought findings pursuant to CAA
section 126(b), 42 U S.C. s 7426(b), that specified sources or
categories thereof are the source of NOx em ssions that

1 The states are Al abama, Connecticut, Del aware, Georgi a,
[l1l1inois, Indiana, Kentucky, Maryland, Mssachusetts, M chigan
M ssouri, New Jersey, New York, North Carolina, Chio, Pennsylva-
nia, Rhode Island, South Carolina, Tennessee, Virginia, West Virgi
nia, and W sconsin.

Page 8 of 60
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contribute significantly to ozone nonattainnent in the peti-
tioning states in violation of CAA section 110(a)(2)(D). 42
US. C s 7410(a)(2)(D). Each petition further sought to have
the EPA i npl ement direct federal regulation of stationary
sources in upwind states, primarily electric generating facili -
ties and fossil-fuel fired industrial boilers and turbines. Be-
cause the section 126 petitions raised many of the sane issues
as the NOx SIP call, and would require conparabl e em ssion
reductions, the EPA coordinated its response to the section

126 petitions with the NOx SIP call rul emaking.

In a final rule published on May 25, 1999, the EPA
determ ned that NOx emissions in twelve states and the
District of Colunbia contribute significantly to non-
attai nment of the one-hour ozone NAAQS in Connecti cut,
Massachusetts, New York, and Pennsylvania. Findings of
Significant Contribution and Rul emaki ng on Section 126 Peti -
tions for Purposes of Reducing Interstate OQzone Transport,
64 Fed. Reg. 28,250 (May 25, 1999) ("May 1999 Rule"). The
twel ve states are Del aware, |ndiana, Kentucky, Maryland,

M chi gan, New Jersey, New York, North Carolina, OChio,
Pennsyl vani a, Virginia, and West Virginia.

Rat her than nmake section 126 findings at that tinme, howev-
er, the EPA determined that it was appropriate to postpone
such findings pending the resolution of the NOx SIP cal
process. Accordingly, the EPA issued a rule providing that
the findings would automatically be deemed nmade with re-
gard to sources froma given state should that state fail to
comply with a NOx SIP call deadline. The EPA based this
deci sion on the judgnent that full conpliance with the NOx
SIP call would obviate the need for section 126 fi ndi ngs.
Once made, the section 126 findi ngs woul d require covered
sources to conme into conpliance no later than May 1, 2003
Sources that failed to conply by that date would be required
to cease operations.

Page 9 of 60
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D. Revi sed Section 126 Rul e-Fi nal Fi ndi ngs

Subsequent to the conpletion of the section 126 rul emak-
ing,2 this court issued two orders which caused the EPA to
change course. First, on May 14, 1999 this court remanded
the EPA's proposed revisions to the ozone NAAQS. Aneri-
can Trucking Ass'ns v. EPA, 175 F.3d 1027, reh'g granted in
part and denied in part, 195 F.3d 4 (D.C. Cr. 1999), rev'd in
part sub nom Witman v. Anerican Trucking Ass'ns, 121 S
Ct. 903 (2001). Second, this court issued an order staying the
NOx SIP call deadline. Mchigan v. EPA, No. 98-1497 (D.C.

Cr. May 25, 1999) (order granting stay in part).

In response to these orders, the EPA revised the section
126 rule. Findings of Significant Contribution and Rul emak-
ing on Section 126 Petitions for Purposes of Reducing Inter-
state Ozone Transport, 65 Fed. Reg. 2674 (Jan. 18, 2000)
("Jan. 2000 Rule"™). In particular, the EPA nade the re-
guested findings of significant contributions, granting the
rel evant portions of the section 126 petitions and delinking
the section 126 findings fromconpliance with the NOx SIP
call. The EPA explained that it was "inplenenting the
requi renents of section 126 of the CAA in the absence of any
currently effective requirenent for upwind States to address
the interstate pollution transport problens thenselves." Id.
at 2683. Instead, the EPA's new rul e contai ned a provision
to withdraw the rel evant findi ngs upon approval of a NOx SIP
in accordance with the Cctober 1998 NOx SIP call.

As with the NOx SIP call, the EPA considered both NOx
em ssions and the cost of control in determ ning which
sources contribute significantly to downw nd ozone nonatt ai n-
ment. Based upon its analysis of the cost of enissions
controls, the EPA concluded that nmeasures which can reduce
NOx em ssions for $2,000 or |less per ton are highly cost-

2 Al though published on May 25, the initial section 126 rule was
signed by the Admi nistrator on April 30, 1999. See May 1999 Rul e,
65 Fed. Reg. at 28, 318.
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effective. My 1999 Rule, 64 Fed. Reg. at 28,299. The EPA
then divided NOx em ssion sources into various categories and
determ ned the [evel of emi ssion reduction that would be
highly cost-effective for each category. 1d. at 28, 300-01

The section 126 rule al so established an em ssion all owance
"cap and trade" program known as the Federal NOx Budget
Trading Program Under this program originally outlined in
the May 1999 rule, regulated sources are allocated tradeabl e
NOx eni ssion all owances and are prohibited fromemtting
nmore NOx than the anount of allowances held. If a facility
emts nore than its initial allowance allocation, it nust pur-
chase additional allowances fromanother facility, reduce its
em ssi ons, or cease operations. Jan. 2000 Rule, 65 Fed. Reg.
at 2733.

To determine the initial allocations, the EPA established a
NOx eni ssion cap for each upwind state. Each state's cap is
based upon expected eni ssion reductions from highly cost-
effective controls in that state as of 2007. Id. at 2698.
Ni nety-five percent of each state's cap is allocated proportion-
ally anong exi sting sources based upon each facility's heat
input. Five percent of the cap is set aside for future, as-yet-

unproposed sources. Id. at 2698-99. These initial allocations
will apply for the 2003-07 tine period. 1d. at 2700. The

EPA will issue revised allocations for the 2008-12 tinme peri -
od, and every five years thereafter. 1d.

Since the issuance of the final section 126 rule, this Court
has rul ed on various challenges to the EPA's NOx SIP call.
In Mchigan v. EPA, 213 F.3d 663 (D.C. Cr. 2000), we
upheld the SIP call in nost respects, remandi ng portions of
the rule to the EPA. O greatest rel evance to these proceed-
i ngs, we upheld the EPA' s anal yses of interstate transport of
NOx emi ssions and its use of cost-effectiveness criteria in
det erm ni ng whi ch upwi nd sources "contribute significantly"
to nonattai nment in downw nd states. Subsequently, we en-

Page 11 of 60
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tered an order anending the deadline for full inplenentation
of NOx SIP revisions fromMuy 1, 2003 to May 31, 2004.

M chigan v. EPA, No. 98-1497, 2000 W. 1341477 (D.C. Cr.
Aug. 30, 2000) (order denying notion to stay mandate pend-
ing petition for certiorari).

After the EPA published the final section 126 rule in
January 2000, nunerous groups petitioned this Court for
review. Anong the petitioners are a group of upw nd states
fromthe mdwestern and sout heastern United States ("MN
& SE State Petitioners"); utilities and other operators of
electric generating facilities ("Non-State Petitioners"); com
pani es that operate non-electric generating/industrial facilities
("Non-EQU Petitioners"); and several individual conpanies
that have facility-specific concerns ("Facility-Specific Peti-
tioners"). A group of northeastern states ("NE State Peti -
tioners") also petitioned for review alleging that the EPA s
rule did not go far enough in controlling upwi nd NOx em s-
sions. The northeastern states otherw se intervened in sup-
port of the EPA, as did a group of environmental organiza-
tions. The various petitions for review were consolidated into
thi s case.

1. COMMON AND GENERAL | SSUES
A Scrivener's Error

The G ean Air Act Amendnents of 1990 eliminated a
subsection of s 110 of the Clean Air Act ("CAA"), causing
s 110(a)(2)(E) to be renunbered as s 110(a)(2)(D). See
Clean Air Act, Pub. L. No. 101-549, sec. 101(b),
s 110(a)(2)(D), 104 Stat. 2399, 2404 (1990) (codified at 42
US. C s 7410(a)(2)(D)). The Anendnents correspondi ngly
updat ed several references to s 110(a)(2)(E)(i) that had ap-
peared in s 126 of the Cean Air Act, but changed themto
read "section 110(a)(2)(Dy(ii)." See Cean Air Act, Pub. L.
No. 101-549, sec. 109(a), s 126(b)-(c), 104 Stat. at 2469-70
(codified at 42 U S.C. s 7426). The 1990 Anmendnents thus
not only substituted "(D)" for "(E)" in s 126, as necessitated
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by the renunbering, but also substituted "(ii)" for "(i)." The
EPA, which contends that the Congress anended s 126 only

in order to update the cross-references so as to preserve the
status quo ante, clainms that this substitution of "(ii)" for "(i)"

was "inadvertent[ ]." My 1999 Rule, 64 Fed. Reg. at
28,267/ 3. The agency therefore construes s 126 as if this
"i nadvertence" had not occurred, i.e., as if that section re-

ferred to s 110(a)(2)(D)(i). See id. The Non-State Petition-
ers, by contrast, argue that s 126 should be read as witten,
that is, torefer to s 110(a)(2)(D)(ii).

Section 126 gives a state the right to petition the EPA to
find "that any major source or group of stationary sources [in
anot her state] emits or would emt any air pollutant in
violation of the prohibition of" a subsection of s 110(a)(2)(D),
the subsection here at issue. 42 U S.C. s 7426(b). As we
have noted, the ability of such a source or group of sources to
operate is severely constrained once such a finding is made.

42 U . S.C. s 7426(c). The constraints in s 126(c) are trig-
gered by the "prohibition" in whichever subsection of

s 110(a)(2)(D) it is that s 126 cross-references. Section
110(a)(2) (D) provides that a state inplenentation plan
("SIP'), which describes how a state plans to conply with the
Nati onal Anbient Air Quality Standards ("NAAQS'), mnust

(D) contain adequate provisions--

(i) prohibiting ... any source or other type of em ssions
activity within the State fromemtting any air poll utant
in anounts which will--
(1) contribute significantly to nonattainnent in, or in-
terfere with mai nt enance by, any other State with
respect [to the NAAQS] or

(I'l') interfere with [various other] neasures.

(ii) insuring conpliance with the applicable requirenents

of sections 7426 [CAA s 126] and 7415 [ CAA s 115] of

this title (relating to interstate and international pollution
abat ement ) .

42 U. S.C. s 7410(a)(2)(D). Thus, prior to the 1990 Anend-
ments, s 126 provided an avenue by which a state could

conpel the EPA to enforce emissions limtations upon a

nei ghboring state the em ssions fromwhich contributed to its
own nonattai nment of the NAAQS. The EPA argues that

s 126 should still be read to have this effect, notw thstandi ng
the substitution of "(ii)" for "(i)" therein.

Reading a statute contrary to its seem ngly clear neaning
is permssible "[i]f "the literal application of a statute will
produce a result denonstrably at odds with the intentions of
its drafters.” " Mva Pharm Corp. v. Shalala, 140 F. 3d 1060
1068 (D.C. Cir. 1998) (quoting United States v. Ron Pair
Enterprises, 489 U S. 235, 242 (1989)). W will not, however,
invoke this rule to ratify an interpretation that abrogates the
enacted statutory text absent an extraordinarily convincing
justification:
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[T]he court's role is not to "correct” the text so that it

better serves the statute's purposes, for it is the function

of the political branches not only to define the goals but
al so to choose the neans for reaching them... There-
fore, for the EPA to avoid a literal interpretation at
Chevron step one, it nmust show either that, as a matter

of historical fact, Congress did not nmean what it appears
to have said, or that, as a matter of logic and statutory
structure, it alnost surely could not have neant it.

Engine Mrs. Ass'n v. EPA, 88 F.3d 1075, 1089 (D.C. Cir.

1996). The EPA' s reading of the reference in s 126 to

s 110(a)(2)(D)(ii) to nean s 110(a)(2)(D) (i) neets this test.
The cross-references to s 110(a)(2)(D)(ii) that appear in s 126
clearly do not reflect the intent of the Congress. Although
the cross-references as witten "point[ ] in one direction, all
the other evidence fromthe statute points the other way,"
United States Nat'|l Bank of Oregon v. Independent Ins.

Agents of Anmerica, Inc., 508 U S. 439, 455 (1993). See

Thomas W Merrill, Golden Rules for Transboundary Poll u-

tion, 46 Duke L.J. 931, 955 n.124 (1997) ("[S]ection 126(b)
contai ns what appears to be a typographical error which, if
read literally, would render the EPA's obligation to make [a

s 126] finding mneaningl ess").

Page 14 of 60
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For exanple, although s 126 twice refers to the "prohibi-
tion of section 7410(a)(2)(D)(ii) [CAA s 110(a)(2)(Dy(ii)],"
there is no literal "prohibition" in that section--whereas there
isins 110(a)(2)(Dy(i) ("prohibiting ... any source"). The
petitioners dismss this point, arguing that "prohibition" is not
atermof art and that it easily enbraces the directive of
s 110(a)(2)(D)(ii) to "insur[e] conpliance with the applicable
requi renents of sections 7426 [CAA s 126] and 7415 [ CAA
s 115]." For support, the petitioners note that the third and
final reference to s 110 in s 126 refers to the "requirenents
contained in section 7410(a)(2)(D)(ii) [CAA s 110(a)(2)(D(ii)]."
42 U . S.C. s 7426(c). Although the "requirenments" of these
sections certainly include sone "prohibitions,” the petitioners
argunent that the two terns are "interchangeabl[e]"
stretches the ordinary nmeaning of the term™"prohibition."™ It
does not, however, stretch that meani ng beyond recognition
Taken al one, therefore, the usage is insufficient to prove the
agency's claimof scrivener's error; in conjunction with the
ot her evi dence described bel ow, however, it |ends credence to
the view that such an error indeed was nade.

A simlar analysis applies to the observation that s 126 as
witten creates a circular cross-reference: both s 126(b) and
s 126(c) refer to the "prohibition" or "requirenents" of
s 110(a)(2)(d)(ii), which in turn mandates conpliance with
"the applicable requirements of [CAA s 126]." Although a
fully circular cross-reference would be absurd, the petitioners
note that s 110(a)(2)(d)(ii) refers to s 126 in its entirety,
rather than to ss 126(b) and (c) alone; it thus includes the
requi renent of s 126(a) that a state's SIP provide for notify-
ing its neighbors of any major proposed new source that
m ght affect their air quality adversely, see 42 U S.C
s 7426(a). This reading is not unreasonable. Cf. Connecticut
v. EPA, 656 F.2d 902, 907 (2d Cr. 1981) ("Wen [CAA
s 110(a)(2)(D)(ii)] requires an SIP to insure conpliance with
s 126, it clearly refers to subsection (a) [of s 126] only and
not to the petition procedure set forth in subsection (b)"). A
statute that incorporates a cross-reference that is only par-
tially circular is not for that reason absurd, although--as in
this case--such a reference may nake the statute sufficiently
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convoluted to warrant searching for a less infelicitous con-
struction.

It is inpossible to accept, however, that the Congress
i ntended simultaneously to repeal the regul atory reginme that
had exi sted before the 1990 Anmendnents and to replace it
with the one that the petitioners describe. See Nat'l Bank of
Oregon, 508 U. S. at 454 (eschew ng "purported plain-nmeani ng
anal ysis" of statute as witten when scrivener's error has
"distort[ed] a statute's true neaning"); id. at 461 n.10 (hol d-
ing theory of scrivener's error constituted "best reading" of
statute notw thstanding that statute as witten could be co-
herently explained). Before the 1990 Anmendnents--and stil
today, under the EPA's reading--s 126 provided a necha-
ni sm by which a state could conpel the EPA to control
em ssions from sources in a neighboring state that contri but-
ed to the conplaining state's nonattai nment of the NAAQS
See 42 U.S.C. s 7426(b)-(c). The petitioners argue that, by
substituting "(ii)" for "(i)" in the cross-references of s 126,
the Congress intended to withdraw the state's right to force
t he hand of the EPA when em ssions from a nei ghboring
state contributed to its own violation of the NAAQS, and
simul taneously to create a right by which a state nay conpel
such enforcenment when a nei ghboring state fails to neet "the
requirenents of [42 U S.C. ss ] 7426 and 7415 of this title
[ CAA ss 126 and 115] (relating to interstate and internationa
pollution abatenent).” 42 U.S.C. s 7410(a)(2)(D)(ii).

Thi s readi ng makes no sense of either s 126 or s 115. As
we have noted, in order to avoid circularity, the petitioners
suggest that the reference to s 126 in s 110(a)(2)(d)(ii) refers
only to the notification requirenments of s 126(a). According
to the petitioners' reading, the 1990 anmendnment of ss 126(b)
and (c) gave each state the right to conpel enforcenent
agai nst another state that fails to provide notice of new
sources and took away their right to conpel enforcenent
against a state that actually pollutes the conplaining state's
air. Even were we to assune that such a counterintuitive
switch from substantive to procedural conpliance could plau-
sibly reflect congressional policy, the petitioners' reading
woul d still be flawed. Section 126(b) permts a state to
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petition the EPA to find that "any maj or source or group of
stationary sources emts or would enmit any air pollutant in
violation of the prohibition of section 7410(a)(2)(D)(ii) [CAA
s 110(a)(2)(Dy(ii)]." 42 U S.C. s 7426(b). The notice require-
ment of s 126(a), to which the petitioners claimthis reference
ultimately points, binds states only to warn their nei ghbors of
proposed new and nodi fied sources; it does not restrict the
behavi or of sources or groups of sources, whose "violation" of

s 110(a)(2)(D) is the predicate for a s 126(b) finding. See id
s 7426(a).

For s 126 to incorporate the reference of s 110(a)(2)(d)(ii)
tos 115 is sinmlarly anomal ous. Section 115 allows a foreign
nation affected by a state's em ssions to conplain to the EPA,
whi ch can then require the state to revise its SIP. 42 U S.C
s 7415. According to the petitioners, the 1990 Amendnents
created a new right whereby a state may conpel enforcenent
agai nst a neighboring state polluting a foreign country, while
si mul taneously abrogating that state's preexisting right to
conpel enforcenent against a neighboring state polluting the
conplaining state. That any state would be enpowered to
trunp the EPA's discretion in an international dispute to
which it is not a party--even as it lost the power to address
anot her state's pollution of its own air--cannot be taken to
express congressional intent if there is any plausible alterna-
tive reading of the statute.

The petitioners' suggestion that the enactnment of ss 176A
and 184, 42 U.S.C. ss 7506a, 7511c, as part of the 1990
Amendnent s sonehow nitigates these problens is wthout
foundati on. Those sections authorize the EPA to designate a
multistate "transport region” in a case where one state's
eni ssions affect another state's attai nnent of the NAAQS
for each such region, the EPA nust convene a "transport
conmi ssion," including officials fromeach state within the
region, to advise the EPA Adm nistrator. 1d. The petition-
ers correctly describe these new sections as establishing, at
least in part, a new approach to interstate air pollution
Because the Congress did not repeal s 126, however, this new
approach was clearly not neant to be exclusive; and neither
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s 176A nor s 184 renders the change in s 126 from"(i)" to
"(i1)" any less linguistically or substantively anonal ous.

Even if the Congress had simultaneously enacted ss 176A,
184 and 126 as witten, we might not enbrace the petitioners
readi ng. See Environnental Defense Fund, Inc. v. EPA, 82
F.3d 451, 468 (D.C. Gr. 1996) (refusing to construe a statute
literally in order to avoid "absurd and futile results"). This
case, however, is nuch clearer: the EPA has denonstrated
not only that s 126 as witten is at odds w th congressi ona
intent; it also offers a convincing account of how it cane to be
enacted nevertheless. W find it quite plausible that the
Congress substituted "(ii)" for "(i)" in s 126 inadvertently in
the course of a routine renunbering of statutory cross-
references. Cf. 1In re Chateaugay Corp., 89 F.3d 942, 953-54
(2d Gir. 1996) (accord regarding a post-anendnment renum
beri ng of the bankruptcy code).

Because the EPA has established that the "seem ngly clear
statutory | anguage does not reflect the 'unanbi guously ex-

pressed intent of Congress,' " Myva, 140 F.3d at 1068 (quot -
ing Chevron U S.A Inc. v. Natural Resources Defense Coun-
cil, Inc., 467 U S. 837, 842 (1984)), we proceed under Chevron

step two to consider whether the EPA's construction of s 126
is reasonable. Lest it "obtain a license to rewite the stat-
ute," id., however, we do not give an agency alleging a
scrivener's error the benefit of Chevron step two deference,
by which the court credits any reasonabl e construction of an
anbi guous statute. Rather, the agency "may devi ate no
further fromthe statute than is needed to protect congres-
sional intent." 1d. By reading s 126 to refer to

s 110(a)(2)(D)(i)--thus restoring it to the nmeaning it had
before the 1990 Amendnments, as the Congress al nost certain-
ly intended--the EPA in no way overreaches; we therefore
accept its reading.3

3 In the alternative, the petitioners suggest that the reference
ins 126 to s 110(a)(2)(D)(ii) may have stemed froma different
error than that posited by the EPA;, perhaps, they argue, the
Congress intended to refer not to s 110(a)(2)(D)(i) but to
s 110(a)(2)(D)(i)(1l). This construction is |ess plausible than the
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B. The NOx SIP Call and s 126

The Admi nistrator of the EPA nust require a state to
revise its SIP "as necessary"” whenever she finds such a plan
"substantially inadequate to ... conply”™ with various re-
qui rements of the Act, including the requirenment that the
pl an "contai n adequate provisions” to prevent sources within
a state fromcontributing significantly to any other state's
nonatt ai nnent or nonmai nt enance of the NAAQS. Id.
ss 7410(a)(2)(Dy(i) (1), 7410(k)(5). Pursuant to this authority,
in October 1998 the EPA issued a request for SIP revisions,
or a "SIP call,"” that required 22 states and the District of
Colunbia to revise their SIPs in order to mtigate the inter-
state transport of ozone. M chigan v. EPA, 213 F. 3d 663,

669 (D.C. Cir. 2000) (explicating NOx SIP Call, 63 Fed. Reg.

at 57,358-59). This court upheld the essential elenents of the
NOx SIP call in March 2000, although we remanded the rule

for further proceedings with regard to three states and to
certain types of sources. 1Id. at 695

In August 1997, during the preparation of the NOx SIP call,
ei ght states petitioned the EPA to find, pursuant to CAA
s 126(b), that "major stationary sources or groups of sources”
in specified states were contributing to the petitioning states
failure to neet the NAAQS for ozone. 42 U S. C s 7426(b).
In the first of the two rules challenged here, the EPA
announced that because it was "operating on basically the
same set of facts" in making determ nations under s 126 as it
had when it issued the NOx SIP call--that is, facts show ng

EPA's for the sinple reason that the EPA's reading restores the
statute to its unarguably coherent, pre-Amendnent form |In any
event, when "there are nmultiple ways of avoiding a statutory
anomaly, all equally consistent with the intentions of the statute's
drafters (and equally inconsistent with the statute's text)," we
accord standard Chevron step two deference to an agency's choice

bet ween such alternatives. See Myva, 140 F.3d at 1068.
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t hat upwi nd sources contributed to downw nd nonatt ai nnent

of the NAAQS--it woul d eschew naki ng formal findings

under s 126. May 1999 Rule, 64 Fed. Reg at 28,274/3,
28,275/ 2. Instead, the agency made the "affirmative technica
determ nati on" that sources in upwind states were contri but-
ing to nonattai nment in downw nd states, and provided that a
formal finding to that effect under s 126 woul d be

deenmed to be made for such sources in a state if by My
1, 2000, EPA has not either (a) approved a state's SIP
revision to conply with the NOx SIP call or (b) promul -
gated i npl ementati on plan provisions neeting the [ CAA]
section 110(a)(2)(D) (i) requirenents.

Id. at 28,275/ 2.

The EPA used this "automatic trigger nechanism" Jan
2000 Rule, 65 Fed. Reg. at 2679/1, as part of a "coordinated
approach” to the SIP call and the s 126 petitions, My 1999
Rul e, 64 Fed. Reg. at 28,275/3: s 126 findings would be
wi thheld until the conclusion of the SIP call, but would be
entered automatically should a state's response to the SIP
call be either unsatisfactory or untinmely. My 1, 2000 was
chosen as the date for triggering the s 126 findi ng because
s 126(c) allows the EPA to pernmt sources found to contrib-
ute to another state's nonattainnent to continue to operate
for no nore than three years after the date of such a finding.
42 U . S.C. s 7426(c). For findings made on May 1, 2000, the
t hree-year clock would expire on May 1, 2003--the sane date
by which states were required to have inplenmented controls
over sources of interstate ozone under the original NOx SIP
call. See NOx SIP Call, 63 Fed. Reg. at 57,308/1.

The congruence between the two schedul es was di srupted
by an order of this court staying the EPA's original SIP cal
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deadl i ne. See Mchigan v. EPA, No. 98-1497 (D.C. CGr. My
25, 1999); see also Mchigan v. EPA, No. 98-1497, 2000 W
1341477 (D.C. Gr. Aug. 30, 2000) (ordering new deadline of
May 31, 2004 for inplenmentation of SIPs that are revised
pursuant to the SIP call). The extended tinmetable for the
SIP call led the EPA to determine that "the circunstances
under which the |inkage between action on the section 126
petitions and the NOx SIP call was appropriate are no | onger
present.” Jan. 2000 Rule, 65 Fed. Reg. at 2680/1; see also
id. at 2676/2. The EPA therefore abandoned the automatic
trigger nmechanismand instead sinply nade the s 126 fi nd-
ings. See id. at 2679/ 1.

The EPA maintains that its approach is necessitated by the
"l anguage and purposes of section 126" and that it is consis-
tent with "the | anguage of section 110, the cooperative feder-
alismstructure of title I of the CAA [and this] court's
decision to stay the deadlines for States to submt SIP
revisions under the NOx SIP call."” 1d. at 2680/1. The MN&
SE State and Non-State Petitioners disagree. They argue
that ss 110 and 126 require the agency to refrain from
maki ng any s 126 findings while the NOx SIP call is ongoing,
and that a simlar constraint is inmposed by the doctrine of
"cooperative federalisnt that this court has recogni zed as
bei ng enbodied in the Act.

Once the "prohibition" to which s 126 refers is understood
as the "functional prohibition"” upon enissions of pollutants
t hat subsequently cross state lines, the petitioners can find
little support for their position by parsing ss 110 and 126.4
The Non-State Petitioners argue that

4 The EPA may meke findings under s 126 only if a mgjor
source or group of sources is in "violation of the prohibition of
[s 110(a)(2)(D)(i)]." 42 U S.C. s 7426(b). The petitioners m ght
have argued, therefore, that because s 110(a)(2)(D) requires a SIP
to "contain adequate provisions prohibiting" interstate em ssions,
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[a]t a time when the relevant States were under a | egal
obligation to adopt "adequate [SIP] provisions" to control
NOx emi ssions found by EPA to significantly contribute

to ozone nonattainnent--and at a tinme when States had

not defaulted on that obligation--EPA | acked the author-
ity to determ ne that those sanme States’ NOx em ssion
sources were "in violation" of that same prohibition.

Non-State Petitioners Br. at 29. This statenent |acks a

| ogical basis. It is entirely reasonable for the EPA to regard
a state that is under a legal obligation to revise its plan as
being, in the neantine, in violation of a functional prohibition.

The petitioners' primary argunent, therefore, is that Title
of the Clean Air Act is animated by a conmtnment to "cooper-
ative federalisnt under which the EPA is to determ ne what
| evel of air quality is required but nmust defer in the first
instance to the judgnents of the states regarding how to
achieve that level. This principle, according to the petition-
ers, requires that a SIP call inviting states to respond to the
problem of interstate transport be the preferred renedy,
while direct federal regulation of sources, as authorized by
s 126, mnmust be a last resort reserved for cases in which states
cannot or do not neet their SIP obligation

In Mchigan this court assessed the legality of the em s-
sions budgets that the EPA assigned to each state as part of

the "prohibition of [CAA s 110(a)(2)(D)(i)]" in s 126 refers only to
restrictions upon em ssions incorporated into state or federal inple-
ment ati on pl ans prepared pursuant to s 110(a)(2)(D). When this
argunent was raised during the rul emaking, the EPA rejected it in
favor of the view that "prohibition" neans "the actual functional
prohi bition of section 110(a)(2)(D)(i), which bars inpermssible state
transport, rather than the specific provisions through which states

i npl enent that prohibition ... in an approved SIP." My 1999

Rul e, 64 Fed. Reg. at 28,272/2. No petitioner, however, argued the
former viewin its opening brief, and we therefore need not decide
it.
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the NOx SIP call with respect to what we called the "Train-
Virginia federalismbar."” 213 F.3d at 687. W referred

there to our holding in Virginia v. EPA 108 F.3d 1397, 1408,
nodi fied on other grounds, 116 F.3d 499 (1997), that under

s 110 each state retains the power, inits SIP, to deternine
how it will achieve the NAAQS, and that the EPA may not

dictate to a state a particular "source-specific neans" to that
end, a proposition for which we relied upon Train v. Natural
Resources Defense Council, Inc., 421 U.S. 60, 79 (1975). This
principle, of course, cannot be absolute in the face of s 126,
whi ch contenplates that in at |east some circunstances the

EPA will directly regulate sources within a state. See 42
US. C s 7426(c). Neither Train and Virgi nia nor M chigan
considered the interaction of their holdings with s 126,5 but in
its 1999 rule the EPA noticed the tension between s 126 and
the Train-Virginia |line of cases, and properly sought to
accommodat e the two:

Section 126 is sonewhat unusual in Title | [of the CAA

in that it authorizes EPA to control sources directly,
rather than providing a nmeans for EPA to encourage

states to control those sources. In that sense, it is
simlar to the provisions for federal inplenentation plans
in section 110(c). Wth both of these provisions, Con-
gress provided tools for direct federal action to address
serious failures of state action. Nevertheless, Congress

clear preference throughout Title | is that states are to
decide and plan how they will control their sources of air
pol I uti on.

May 1999 Rule, 64 Fed. Reg. at 28,273/2. This analysis |led
the EPA to adopt the automatic trigger approach during the
pendency of the NOx SIP call.

The petitioners contend that the delay in the NOx SIP cal

deadl i ne, because it did not affect the "Congress' clear prefer-
ence" for state inplenentation decisions, should not have

5 Train, of course, was decided before s 126 was enact ed.
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altered the EPA's determination that the SIP call takes
precedence over s 126. The EPA, however, is obligated not
only to give to s 110 a nmeaning that is consistent with Train
and Virginia, but also reasonably to construe s 126. The

EPA, which considers the two provisions to be "independent
statutory tools to address the problemof interstate pollution
transport" that the EPA may deploy either singly or in

tandem Jan. 2000 Rule, 65 Fed. Reg. at 2680/1, reasonably
construes both provisions.

The EPA's view accords with the position of the Second
Circuit which, in Connecticut v. EPA, was presented with the
converse of the question before us: Do ss 110 and 126
require the EPA to postpone its approval of SIP revisions
pending its final action upon petitions for findings under
s 126(b)? 656 F.2d at 906-08. Although the Connecti cut
court suggested that "s 126(b) appears to have been primari -

Iy designed as a nmeans for resolving interstate pollution

di sputes in situations where an SIP is not being revised," id.
at 907--a dictumin sone tension with the EPA' s view t hat

s 126 is "independent" of the SIP revision process--the

Second Circuit's point was only that the EPA need not, upon
receipt of a s 126 petition, suspend the SIP revision process.
The court therefore concluded, properly we think, that "[a]s
the substantive inquiry for decision is the sanme in both [s 110
and s 126] proceedi ngs, an argument that one proceedi ng

must be conpleted as a prerequisite to a final decision in the
ot her makes no sense.” 1d. at 907; see also id. at 908 n.4
(quoting statenment of H R Rep. No. 95-249, at 331, reprinted
in 4 A Legislative H story of the Cean Air Act Anendnents

of 1977, at 2798 (1978), that "the s 126(b) process is designed
to provide an 'entirely alternative nmethod and basis for
preventing and abating interstate pollution' ") (enphasis omt-
ted).

By contrast, three critical provisions of s 126 would | ose
their force if, as the petitioners suggest, the |engthened
timetabl e of the NOx SIP call were to suspend the s 126
process. First, s 126 enphatically requires that any source
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found to contribute to downwi nd nonattai nment may in no

event be permitted to operate for nore than three years after
such finding. See 42 U S.C. s 7426(c). Second, under s 126
"[r]elief does not depend upon any action by the upw nd
states, as is necessary for a SIP revision." My 1999 Rul e,
64 Fed. Reg. at 28,264/2. Third, relief under s 126 is inde-
pendent al so of the discretionary policy preferences of the
EPA; the agency must act upon a request for a s 126 finding
within 60 days. See 42 U S.C. s 7426(b). Under the EPA's
approach, of course, s 126 retains each of these features.
See, e.g., Jan. 2000 Rule, 65 Fed. Reg. at 2681/1 ("Congress
provi ded section 126 to downwi nd states as a critical renedy
to address pollution problens ... otherw se beyond their
control, and EPA has no authority to refuse to act under this
section").

The petitioners argue, however, that the EPA s construc-
tion deprives s 110 of its force because it constrains the
devel opnent of the SIP: sources subject to a s 126 finding
will be bound by emi ssions lintations set by the agency, see
42 U S.C. s 7426(c), and by the em ssions tradi ng program
see Part 11.D below, even if the state in which they are
| ocated prefers to regulate different sources or to use differ-
ent nethods to nmitigate downw nd nonattai nment. The peti -
tioners argue that such constraints violate s 110 as interpret-
ed in Virginia, but they plainly do not. 1In Virginia, this
court disapproved the EPA's plan to reject SIPs that did not
i ncorporate particular limts upon enm ssions fromnew cars;
we held that the EPA may not, as part of the "section 110
process," intervene in a state's choice of how to reach the
NAAQS. 108 F.3d at 1410; cf. id. at 1406 (question is what is
perm ssi bl e "under section 110"). W did not suggest that
under s 110 states may develop their plans free of extrinsic
| egal constraints. Indeed, SIP devel opnent, |ike any environ-
ment al pl anni ng process, comonly invol ves deci si onmaki ng
subject to various |egal constraints. That s 126 i nposes one
such limtation--and it is surely not the only independent
provi sion of federal law to do so--does not affect a state's
di scretion under s 110.
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The MW & SE State Petitioners argue in the alternative
that, if ss 110 and 126 are i ndependent, then the EPA may
sel ect either one but cannot inpose s 126 findings and a SIP
call sinmultaneously. Neither the statute nor the states' brief
of fers support for this suggestion, and the states' suggestion
that the EPA enbraced it in the preanble to its second rule
is without foundation. Because it is reasonable, and because
t he "Congress provided both [ss 110 and 126] wi thout i ndi -
cating any preference for one over the other,"” Jan. 2000 Rul e,
65 Fed. Reg. at 2680/1, the EPA's conclusion that these two
provi sions operate independently nmerits our deference under
Chevron step two. See Chevron, 467 U S. at 843.

Finally, we note that the MW & SE State Petitioners
object to the EPA's construction of 40 CF. R s 52.34(i),
whi ch provides that s 126 findings will be withdrawn if the
EPA takes "final action" to approve a SIP or inpose a FIP
that will control NOx em ssions that contribute to downw nd
nonattai nment. See 40 CF.R s 52.34(i) (2000), promnul gated
at 65 Fed. Reg. at 2727. Although the rule contains no date,
the agency avers that it will apply the rule only to SIPs or
FI Ps adopted before May 1, 2003, the s 126 deadli ne.

The Suprenme Court recently held that we should not defer
to an agency's interpretation inputing a limting provision to
arule that is silent on the subject, lest we "permt the
agency, under the guise of interpreting a regulation, to create
de facto a new regulation.” Christensen v. Harris County,

529 U. S. 576, 588 (2000). The Court, however, carefully
l[imted this principle to cases in which the agency's interpre-
tation postdated its adoption of the rule and was not itself
"subject to the rigors of ... notice and conment." 1d. (citing
Reno v. Koray, 515 U.S. 50, 61 (1995)). W therefore contin-
ue to grant "a high degree of deference"” to an interpretation
that the agency pronul gates contenporaneously with its own
regul ation, affirmng it "unless it is plainly erroneous or

i nconsistent with the regulation.” Jersey Shore Broad. Corp

v. FCC, 37 F.3d 1531, 1536 (D.C. Gr. 1994).
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Here the agency contends that it inputed a date to
s 52.34(i) not post hoc but "[t]hroughout the Section 126
rul emaki ng.” Al though the date m ght better have been
made explicit in the preanble to the rule, the agency did
clearly, albeit inplicitly, assume that s 52.34(i) would apply
only to SIPs promul gated before the s 126 deadline. This is
evident fromthe agency's express reservation for another
rul emaki ng of the question whether it would "automatically
wi t hdraw t he section 126 findi ngs upon EPA approval of a
later SIP revision." Jan. 2000 Rule, 65 Fed. Reg. at 2683/2.
A contrary interpretation, noreover, would apparently create
a conflict between s 52.34(i) and the s 126 deadlines, the
sanctity of which the EPA enphasi zed throughout its rule-
maki ng. Because the EPA appears ever since the rule was
promul gated to have interpreted s 52.34(i) to apply only to
SI Ps approved before May 1, 2003, and because this interpre-
tation is not "plainly erroneous or inconsistent with the
regul ation,” Jersey Shore, 37 F.3d at 1536, we defer to the
agency's vi ew.

C. Significant Contribution

Non- St ate Petitioners chall enge the nethodol ogy by which
EPA reached its findings of "significant contribution” to
nonattai nment of the "1-hour" ozone rule under s 126, 42
US. C s 7426. EPA started with the two-step nethod that it
had used in issuing the SIP call and that we upheld in
M chigan v. EPA, 213 F.3d 663, 674-80 (D.C. Cr. 2000). As
we expl ained there, EPA first perforned conputer nodeling
to determ ne whether a state's manmade NOX emi ssions
percepti bly hindered a downw nd state's attainnent. 1d. at
675. For any state exceeding EPA's threshold criteria, EPA
then defined as "significant"” those em ssions that could be
elimnated through application of "highly cost-effective" con-
trols, nanely neasures costing no nore than $2,000 per ton of
NOx renmoved. 1d. Simlarly, EPArelied here on the state-
wi de threshold findings nmade in the SIP call and then applied
the sanme cost-effectiveness criterion to determ ne which
sources to include. See Findings of Significant Contribution
and Rul emaki ng on Section 126 Petitions for Purposes of
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Reducing I nterstate Ozone Transport, 63 Fed. Reg. 56, 292,
56, 301/ 3 (proposed Cct. 21, 1998) ("Cct. 1998 Rule").

As di scussed above, see supra Part 11.B, both the SIP cal
and the s 126 rulemaking are directly linked to the require-
ment under s 110(a)(2)(D)(i) that SIPs contain provisions
prohi biting "any source or other type of em ssions activity
within the State fromemtting any air pollutant in amunts
which will ... contribute significantly to nonattainnent....'
s 110(a)(2)(D) (i), 42 U.S.C. s 7410(a)(2)(D)(i). But the neces-
sary determnations are different in at |east two materi al
respects. First, whereas the SIP call exercise yielded a tota
amount of NOx cutback for each state, which the state was
then free to achi eve however it m ght, see Mchigan, 213 F.3d
at 687-88, here the nmandate applies directly to sources.

Second, whereas s 110(a)(2)(D)'s broad reference to "any
source or other type of em ssions activity" supported SIP cal
findi ngs based on aggregate em ssions fromw thin each

regul ated state, s 126 demands that the significant contribu-
tion come froma "major source or group of stationary
sources.” 42 U S.C. s 7426(b) (enmphasis added).

The Non-State Petitioners argue that this latter distinction
renders EPA's reliance on the SIP call findings inadequate;
the findings based on all emissions can't determ ne whether
stationary source em ssions are sufficient. Instead of using
those findings, petitioners argue, EPA needed first to nmake
the nore rigorous finding that the specified stationary
sources within a given state i ndependently net its threshold
test for effect on downw nd nonattai nnent.

Petitioners find support for their view of the statute in
M chi gan, where we said that the first step in EPA s
s 110(a)(2) (D) (i) finding must show a "nmeasurable contri bu-
tion" to downw nd nonattai nment. 213 F.3d at 683-84.
Here, EPA did not purport to satisfy such a standard on the
basis of the covered stationary sources alone. Rather, it
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conceded, "[i]t is conceivable that nodeling only the em ssions
fromthe section 126 sources would result in smaller anbient

i npacts downwi nd [conpared to total nan-mnmade em ssions],

and.... those smaller inpacts, if analyzed on the basis of

the nmetrics and threshol ds devel oped for State-wi de [tota

man- made] em ssions, may not exceed those thresholds."

May 1999 Rule, 64 Fed. Reg. at 28, 283/1.

EPA defended its approach both as a recognition of the fact
that the ozone problemis due to the accumnul ati on of em s-
sions and as a sensible reconciliation of s 110(a)(2)(D)(i) and
s 126. See id. at 28,282-83. On the need for some aggrega-
tion, of course, there can be no quarrel. Congress's use of
the phrase "group of ... sources"” plainly reflected a decision
to act agai nst sources whose enissions, while harmess indi-
vidual ly, could beconme harnful when conbi ned with others.
And, given the relevant statutory provisions, it was reason-
able for EPAto link its stationary source findings to the
significance of a state's total NOx em ssions. By speaking of
stationary sources that emt pollutants "in violation of the
prohi bition of [s 110(a)(2)(D)(i)]," Congress clearly hinged the
meani ng of s 126 on that of s 110(a)(2)(D)(i). EPA reasoned
that if it treated any state's entire manmade emi ssions as the
control Il ing aggregate for both purposes and found a "signifi-
cant contribution,” "then the State's section 126 sources may
be subject to SIP controls.” 1d. at 28,282/3 (enphasis added).
In other words, a source can be subject to s 126 controls only
if it is at least at risk of being subject to SIP controls. The
effect, of course, is to displace the discretion the state would
enjoy in the SIP process under s 110(a)(2)(D)(i). But this
di spl acenent of state power seens not materially greater
than is inherent in EPA's interpretation of s 126, which we
uphol d vis-A-vis the objections petitioners raised in their
initial briefs. See supra Part Il.B. EPA s current reading,
to be sure, may not be the only possible or even the nost
conpel ling view of s 126. Perhaps the EPA coul d reasonably
read it as petitioners would, and require that stationary
sources as a whol e i ndependently satisfy some "neani ngfu
contribution"” test before they may be subject to s 126 find-
ings. But given s 126's silence on what it neans for a
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stationary source to violate s 110(a)(2)(D) (i), EPA' s approach
is at | east reasonable, and therefore entitled to deference
under Chevron

Petitioners point to | anguage we used in M chigan striKking
down part of what EPA had done there. For certain states
EPA had anal yzed enmi ssions data only froma portion of the
state closest to the affected downw nd areas, and, finding that
portion to have made contri buti ons exceeding the threshol d,
had made "contribution" findings for the entire state. W
held this extension to the whole state invalid because EPA
m ght well have included areas that were "wholly innocent of
material contributions.” Mchigan, 213 F.3d at 681-85. In
that context, we said that a significant contribution finding
requi red evi dence of a "measurable contribution"” and that
"[i]nterstate contributions cannot be assunmed out of thin air."
Id. at 684.

In the present case Non-State Petitioners do not dispute
that emi ssions fromaffected s 126 sources actually contribute
to total manmade NOx enissions that, at the statew de aggre-
gate level, neet the EPA criteria upheld in Mchigan. The
process here does not involve sweeping up individual sources
that mght well not be part of the problemat all. The
concern that drove our discussion in Mchigan is inapplicable.

Non- EGU Petitioners, by contrast, suggest a point that
m ght conceivably inplicate M chigan's "measurable contri -
buti on" concern. They argue that because EPA failed to
nodel the contribution of each particul ar source individually,
its findings ignore the effects of industrial sources' having
| ower snoke stacks than utility sources. If in fact NOX
em ssions fromstationary sources with | ow snoke stacks do
not reach other states as easily as em ssions from ot her
sources, these petitioners mght have a point as to the scope
of what Mchigan allows. But the petitioners' vague claim
that | ower stack height "affects the downw nd inpact” in no
way quantifies the effect, much | ess nakes out a claimthat
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certain sources do not neasurably contribute to downw nd
nonattainment. In Mchigan we left "EPA free to sel ect
states as a unit of measurenent,"” saying that "[i]n turn
states (or the areas of states that believed thensel ves inno-
cent of material contributions, or sources |ocated therein),
m ght respond by offering finer-grained conputations.” 213
F.3d at 684. So, too, the | ow stack sources m ght have cone
forward with such nunmbers, but they have not. O they

m ght have shown that EPA' s nodeling bore "no rational
relationship to the reality it purport[ed] to represent," Sierra
Club v. EPA, 167 F.3d 658, 662 (D.C. Gr. 1999), thereby
throwi ng the burden back on EPA, but they have not.

A final challenge to the "contribution" findings is the Non-
State Petitioners' argunment that for four states (Indiana,
Kent ucky, M chigan and New York) EPA used state-based
aggregations to find the contribution but then applied con-
trols to sources in only part of each state. This is a reverse
of what we struck down in Mchigan: there extension from
part to the whole, here, contraction fromthe whole to a part.
EPA' s expl anation was that while the nodeling was state-
wi de, s 126 enpowered it only to address sources nanmed in
t he downwi nd states' petitions (which here they did by area).
See Jan. 2000 Rule, 65 Fed. Reg. at 2685/1. Petitioners do
not contest EPA' s |egal assunption, but sinply say that the
process invalidates the finding.

EPA questions whether this objection was raised with
reasonabl e specificity, which under 42 U S.C. s 7607(d)(7)(B)
is a precondition for judicial review But in the rul emaking
itself EPA plainly acknowl edged a claimthat it was wong to
rely on all mannade enissions froman entire state where the
petitions sought relief "fromsources located in only a portion
of the upwind State.” May 1999 Rule, 64 Fed. Reg. at
28,292/ 3. Nonetheless, petitioners' claimleaves out a critica
point. Extension of a finding froman area responsible for
pol lution problenms to another area, where the two are |inked
only by falling within state boundaries, raises obvious risks of
burdening the innocent with the guilty. That risk is far |ower
in moving fromthe whole to a part, at least in the absence of
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some reason to doubt that the part in question shared in the
state's "contribut[ory]"” role or that it had been rationally
sel ected on the basis of relevant criteria. Accordingly, the
principle that we accepted above in the context of the broad
claim (based on s 126's excl usive focus on stationary
sources)--nanely, that EPA may subject to s 126 controls

any source that m ght have been subject to SIP controls
properly adopted under s 110(a)(2)(D (i), see id. at 28, 282/3--
appears to cover this issue equally well--at least in the
absence of any contention that the petitioning states were
arbitrary or discrimnatory in their designation of sources
(whet her they identified them by geographic category, as
here, or otherw se).

D. Em ssion Limtation Determ nations

In order to allocate NOx em ssion allowances to individua
sources, the EPA made state-by-state em ssion projections
for 2007. The EPA based each state's NOx eni ssion budget
on projected 2007 heat input (or "utilization") for electric
generating units ("EGJs") and projected 2007 eni ssions for
non-el ectric generating, industrial facilities ("non-EGQJ").
The projections were devel oped with conmputer nodels worKk-
ing off of "baseline" em ssions and heat input data from 1995
and 1996. Various petitioners challenge the EPA s budget
all ocations as arbitrary and capricious. Wiile we generally
uphol d the EPA's authority to make emi ssion projections and
set emission limtations accordingly, we do so only where the
EPA adequately responded to coments and expl ai ned the
basis for its decisions. Thus, although we uphold the EPA' s
use of the Integrated Planning Mddel ("IPM) as against the
specific challenges forwarded by MV & SE Petitioners, we
conclude that at |east one application of the nodel is suffi-
ciently unexpl ained that we nust remand the EPA's | PM
derived growm h factors for further explanation

1. Standard of Revi ew
Agency determ nations based upon highly conpl ex and

technical matters are "entitled to great deference."” Public
Citizen Health Research Group v. Brock, 823 F.2d 626, 628
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(D.C. Cr. 1987); see also Huls Am, Inc. v. Browner, 83 F.3d
445, 452 (D.C. Cir. 1996) ("[We will give an extrenme degree

of deference to the agency when it 'is evaluating scientific

data within its technical expertise." " (citation omtted)). 1In a
prior case naned Appal achi an Power Co. v. EPA, 135 F.3d

791, 802 (D.C. Cir. 1998), we described statistical analysis as
"perhaps the prinme exanple" of an area

of technical wlderness into which judicial expeditions are
best imted to ascertaining the lay of the and. Al though
conputer nodels are "a useful and often essential too

for performng the Hercul ean | abors Congress inposed

on EPA in the Clean Air Act,"” their scientific nature

does not easily lend itself to judicial review ... [I]t is
only when the nodel bears no rational relationship to the
characteristics of the data to which it is applied that we
will hold that the use of the nodel was arbitrary and
capri ci ous.

Id. at 802 (citation omtted).

Under this standard, the EPA has "undoubted power to
use predictive nodels" so long as it "explain[s] the assunp-
tions and net hodol ogy used in preparing the nodel" and
"provide[s] a conplete analytic defense” should the nodel be
chal  enged. Small Refiner Lead Phase- Down Task Force v.
EPA, 705 F.2d 506, 535 (D.C. Cir. 1983) ("SRLPTF") (cita-
tions and internal quotation marks omitted). That a nodel is
l[imted or inperfect is not, in itself, a reason to remand
agency deci sions based upon it.

Utimately, ... we nust defer to the agency's decision on
how to bal ance the cost and conplexity of a nore el abo-
rate nodel against the oversinplification of a sinpler

nodel . W can reverse only if the nodel is so oversim
plified that the agency's conclusions fromit are unrea-
sonabl e.

2. The I ntegrated Pl anni ng Mbde

The MW & SE Petitioners contend that the EPA s em s-
sions growh projections were arbitrary and caprici ous be-

cause they relied upon a conputer nodel--the "I PM --that
underestimated growh rates for electric power generation in
some upwi nd states. Several states, including North Car-
olina, submtted coments to the EPA arguing that they
projected significantly greater growh in electric power gen-
eration than that predicted by the | PM

Rat her than address the specific conplaints of each com
menting state, the EPA defended its reliance upon the |IPM
on three broad grounds. First, all state NOx budget growh
rates shoul d be based upon the sane nethodol ogy to ensure
consistency in the NOx cap's application. Responses to Sig-
ni fi cant Comments on the Proposed Findings of Significant
Contribution and Rul emaki ng on Section 126 Petitions for
Pur poses of Reducing Interstate Qzone Transport at 111
(April 1999) ("April 1999 RTC'). Second, the IPM "has
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recei ved extensive comment, review, and revision over the
past several years" during the NOx SIP call and other
proceedings. 1d.; see also Appal achian Power, 135 F. 3d at
814- 15 (uphol ding the EPA's use of the IPM. Third, the

| PM "provi des a reasonable forecast of State growh rates
because it carefully takes into account the nost inportant
determ nants of electricity generation growh that are facing
the power industry today." April 1999 RTC at 112.

G ven the highly deferential standard of review applied to
such questions, and the EPA's clear authority to rely upon
conputer nodels in place of inconsistent, inconplete, or
unreliable enpirical data, the Agency's decision to rely upon
the IPM rather than the projections offered by individual
states, was not arbitrary and capricious. See Texas Min.

Power Agency v. EPA, 89 F.3d 858, 870 (D.C. Cir. 1996). 1In

the EPA's judgnent, the IPMoffered a nore conprehensive

and consi stent neans of allocating en ssion all owances than
sorting through the various state-specific projections. That
the EPA's projections depend, in |large part, on econonic
projections, rather than environmental factors, makes little
difference. "[I]t is within the scope of the agency's expertise
to make such a prediction about the market it regul ates, and
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a reasonabl e prediction deserves our deference notwi thstand-
ing that there m ght al so be another reasonable view" Envi-
ronmental Action, Inc. v. FERC, 939 F.2d 1057, 1064 (D.C
Cr. 1991). MN& SE State Petitioners may believe their
projections are superior to the EPA s--and they may even be
correct--but they have not proved their case.

3. EGQU G owt h Factors

Accepting the EPA's general reliance upon the IPM Non-
State Petitioners object to the EPA's use of growh rates
generated by the I PMfor 2001-2010 to estimate facility
utilization growh for the period 1996-2007. According to
petitioners, this yielded estimates for facility utilization in
2007 that not only fail to reflect the best information avail able
to the Agency but that are flatly inconsistent with observed
growm h rates through 1998. Such apparently anomal ous esti -
mates, petitioners claim are arbitrary and capricious, at |east
absent any explanation fromthe agency as to why they are
appropriate. As a result, Non-State Petitioners claim at
| east some EGUs are subject to excessively stringent em s-
sion limtations.

The EPA based its state-specific em ssion budget limta-
tions on projections of facility utilization for 2007. This
projection was cal cul ated by taking a baseline utilization rate
and applying a "growh factor"” to project the 2007 utilization
rate, upon which the em ssion budget limtation would then be
i nposed. For the starting baseline utilization rate, the EPA
used the actual EQUJ utilization rate for either 1995 or 1996,
whi chever was greater. For the growh factors, the EPA
relied upon the IPMfacility utilization projections for the
2001- 2010 period to generate an average annual growh rate
that was then applied to the 1996-2007 peri od.

Petitioners contend that the EPA's resulting projections
significantly underestimated growh rates in sone states. 1In
M chi gan and West Virginia, for exanple, actual utilization in
1998 al ready exceeded the EPA's projected | evels for 2007.
This, on its face, raises questions about the reliability of the
EPA's projections. VWhile courts routinely defer to agency
nodel i ng of conpl ex phenonena, nodel assunptions nust
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have a "rational relationship” to the real world. See, e.g.
Chemical Mrs. Ass'n v. EPA, 28 F.3d 1259, 1265 (D.C. Cir.
1994). Future growth projections that inplicitly assune a
basel i ne of negative growh in electricity generation over the
course of a decade appear arbitrary, and the EPA can point

to nothing in the record to dispel this appearance.

Despite the apparent disparity between the EPA's growth
projections and observed growh rates, the EPA clains its
growm h factors were reasonabl e and due deference fromthis
court. Yet even in the face of evidence suggesting the EPA' s
projections were erroneous, the EPA never explained why it
adopted this particular nmethodol ogy. The EPA clains it
made a reasonabl e choice--and it may be right--but sinply
to state such a claimdoes not make it so. There nust be an
actual reason articulated by the agency at some point in the
rul emaki ng process. There is none here.

The EPA tries to defend its projections by claimng that
they may, at least in sone instances, actually inflate utiliza-
tion projections generating "slack" for affected EGJs. Yet
the fact that sone petitioners may benefit fromthe inaccura-
cy of the EPA's projections does not nmake them reasonabl e.

Faced with evidence that its projections for 2007 are | ower

than actual utilization rates in 1998 for sone states, the EPA
has little answer. The EPA first clainms that regul ated
facilities can al ways purchase additional allowances, al beit at
their own expense. This is no answer. The EPA then

suggests that facility utilization can fluctuate fromyear to
year. For exanple, the EPA found in sone states that
utilization rates were higher in 1995 than 1996. This may be
true fromone year to the next, but the EPA offers no

pl ausi bl e expl anation for how interannual variation can ex-
plain utilization rates in 2007 substantially |ower than those
observed in 1998. Finally, the EPA clains that when the
projections are considered on a region-w de | evel such dispari-
ties are likely to disappear. As budgets are set on a state-by-
state level, this is small consolation to petitioners. The EPA
is well aware of its obligation to "exanm ne the rel evant data
and articulate a satisfactory explanation for its action,” yet it
failed to discharge this obligation here. Mdtor Vehicle Mrs.
Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U S. 29, 43

(1983).
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The EPA had ot her ways of generating 2007 utilization
projections. The EPA readily admts that it had | PM projec-
tions for the 1996-2001 period, as well as for 2007. The EPA
makes no claimthat these results, as opposed to the projec-
tions offered up by the states, are inherently less reliable or
consi stent than the growth projections the EPA used here.

The EPA readily acknow edges it utilized one set of grow h-
rate projections to set allowance budgets, another to assess
em ssion reduction costs. As it explained in its Response to
Comment s:

The budgets were constructed using growh rates for

1996- 2007 that were consistent with the growh rates in

| PM for 2001-2010, which may be higher or |ower than

the growth rates for the years 1996-2001. EPA' s anal y-
sis of the costs of conplying with these budgets, howev-
er, was conducted using IPM which incorporates inter-
nal ly consistent growh assunptions--i.e., the growth for
1996 t hrough 2001 is based on | PM assunptions for 1996

t hrough 2001, and the growth for 2001 t hrough 2010 is
based on | PM assunpti ons for 2001 through 2010.

April 1999 RTC at 112-13. Wiile admtting that two sets of
grom h rates were used, the EPA offers no cogent expl ana-
tion for this difference. Instead, the EPA nerely asserts,
wi t hout adequat e expl anation, that each choi ce was reason-
able. The EPA further offers no conprehensi bl e expl anation
how rel yi ng upon erroneously Iow growh rates will not cause
petitioners harm

As we di scussed above, the EPA has "undoubted power to
use predictive nodels" but only so long as it "explain[s] the
assunpti ons and mnet hodol ogy used in preparing the nodel"
and "provide[s] a conplete anal ytic defense" should the nodel
be chal l enged. SRLPTF, 705 F.2d at 535 (citations and
internal quotation marks onmitted). In this case, the EPA has
not fully explained the bases upon which it chose to use one
set of growmh-rate projections for costs and anot her for
budgets, nor has it addressed what appear to be stark
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di sparities between its projections and real world observa-
tions. "Wth its delicate bal ance of thorough record scrutiny
and deference to agency expertise, judicial review can occur
only when agencies explain their decisions with precision, for
it will not do for a court to be conpelled to guess at the

t heory underlying the agency's action ..." " American Lung
Ass'n v. EPA, 134 F.3d 388, 392 (D.C. Cr. 1998) (quoting

SEC v. Chenery Corp., 332 U.S. 194, 196-97 (1947)). As a
result, we have no choice but to renmand the EPA' s EGJ

growm h factor determnations so that the agency may fulfill its
obligation to engage in reasoned deci si onmaki ng on how to

set EGQU growth factors and explain why results that appear
arbitrary on their face are, in fact, reasonabl e determn nations.

4. Non- EGU Budget Determ nations

Non- State Petitioners allege that the EPA repeatedly nod-
ified the growth assunptions in its cal cul ati on of non- EGJ
sector NOx budgets in such a fashion as to preclude any
meani ngf ul opportunity to conment. According to petition-
ers, when the EPA nodified successive versions of its techni-
cal support docunent ("TSD') it did not include a conplete
set of non-EQUJ grow h factors. Then, when the EPA issued
the final non-EGQU growth budgets in Decenber 1999, it
rel eased nodified growth rates wi thout any explanation. The

EPA expl ained that "corrections to the growth rates ... were
made to reflect the growh rates msapplied in the May 14,
1999 version of the budget." Technical Anendnment to the

Fi ndi ng of Significant Contribution and Rul emaki ng for Cer-
tain States for Purposes of Reduci ng Regional Transport of
Qzone, 65 Fed. Reg. 11,222, 11,223 (Mar. 2, 2000). Because
t hese changes were nade wi thout notice or explanation, peti-
tioners contend they nmust be set aside.

The EPA asserts petitioners waived this claim "[T]he
procedural requirenents of the Clean Air Act do not permt
[petitioners] to raise this objection for the first tine on
appeal ." APl v. Costle, 665 F.2d 1176, 1190-91 (D.C. Gr.
1981). Under section 307(d)(7)(B) of the Act, a review ng
court may only consider "an objection to a rule or procedure



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1071  Document #595967 Filed: 05/15/2001  Page 39 of 60

whi ch was raised with reasonabl e specificity during the period
for public coment.” 42 U S.C. s 7607(d)(7)(B). The peti-
tioner is only excused fromraising an objection where it is
"inmpracticable ... or if the ground for such objection arose
after the period for public conment."™ Yet even then the
petitioner must first seek a proceeding for reconsideration
Id. Only then may petitioner seek judicial review This
court "enforces this provision "strictly." " MEMA v. Nichols,
142 F.3d 449, 462 (D.C. Cir. 1998) (citation omtted).

These obj ections were never raised during the notice and
comment period, nor did petitioner ever seek reconsideration
Neit her of these facts is contested by petitioners. Thus, even
if, as petitioners claim it was inpracticable for many facilities
to determine their growh factors, they waived their claim
Mor eover, the EPA notes that petitioners do not cite any
facilities that were unable to determine their growh factors
due to the EPA' s all eged om ssions, suggesting that there is
no harmto redress. Accordingly, the relevant petitions are
deni ed.

5. Local Regul ation and Permt Trading

The MW & SE State Petitioners have al so argued that the
permt tradi ng systemcontravenes CAA s 116, which all ows
a state to inpose a local air quality standard nore stringent
than the correspondi ng NAAQS. 42 U.S.C. s 7416. The
